If we accept the conception of agency as a relationship in which one holds in trust for and subject to the control of another a power to affect certain legal relationships of that other, the distinction between pure agency relationships and other powers of attorney is very clear. The first can exist only where there is a fiduciary relationship and where the holder of the power has a primary obligation to the one who created it. So far as he acts for his own benefit in the exercise of the power, he is acting adversely and not as agent. It is true that agents usually act in order to benefit themselves but their privilege of benefiting themselves is limited to securing this benefit as a result of acting for the benefit of the principal.
1
Because of this fiduciary obligation and because the agent holds his power subject to the will of the principal, the power is revocable at any time by the principal in spite of any contract made by the latter that it shall not be, and, for the same reason, it terminates upon the death of the principal.
The power which may be' called the proprietary power of attorney has only the common element of power. The holder is not a fiduciary, he does not hold at the will of the principal nor is he under obligation to the latter. To-day the two powers have so little in common that, were it not for their common origin and names, there would be no reason for confusion. 2 Both powers sprang from the common-law conception of agency, as to which the evidence seems clear that the early law regarded the agent as the physical holder and reproducer of the principal's mind. This may be seen by an examination of the requirements.
Any human being could hold a power of agency, the individuality of the actor being entirely disregarded. 3 The act to be performed had to 1 For the discussion of this, see the article of which this is the continuation:
the prosecution of business which the Roman law never had. But this was entirely destroyed when the courts of the twelfth century, adopting the mnandatum in rem suam, used the power of attorney as a means by which a personal claim could be transferred to another. 10 To protect the interests of the power-holder, it was necessary to make the power irrevocable and at once there existed an alter ego not responding to the will of the creator, an unthinkable situation. There was a power of attorney in name, but not in fact."' The name was retained to avoid the rule as to the non-assignability of choses in action. When these powers were revived at the beginning of the eighteenth century, the courts, after some hesitation, recognized them as creating an independent interest in the power-holder, gave him an indefeasable privilege of suing in the name of the assignor, and made them non-terminable by the latter's death.
12
These powers were used mostly for the assignment of choses in action, but, in the eighteenth century, there arose a custom of creating them for the purpose of giving back to the mortgagees some of the control which the courts of equity had taken from them.' 3 These, Compare the following extracts: "An authority may be delegated by deed indented, though the attorney be not party. to the deed, because the attorney takes nothing by the deed, but has only a naked authority delegated to him." Bacon, Abridgment (ed. 1842) tit Authority (A) . "Mere naked powers, which are to be exercised for the exclusive benefit of the grantor, are revocable by him. But it is otherwise where a power is to be exercised in aid of a right vested in the grantee. ....
For it then sounds in contract, and is coupled with an interest" Story, J., in Dartmouth College v. Woodward (18ig, U. S.) 4 Wheat 518, 7oo. "The same principle applies in every case where a mandate is granted as a condition to the contract, or as a -means of executing it In such a case, the mandate, forming an element of a synallagmatic contract, is impressed with the qualities of such a contract, and is irrevocable." Fenner, J., in Renshaw v. Creditors (1888) 4o La. Ann. 37, 40, 3 So. 403, 405 . "The power coupled with an interest thus referred to is, however, a power conferring proprietary rights which .... is entirely distinct from a power of agency, and the reference is therefore confusing, rather than helpful." Tiffany, Real Property (ist ed. 19o3) sec. 279. "And it may further still be said that, when reference is had to the nature of the delectus personae doctrine .... that the grantor did not give the power to the corporation under the influence of the delectus personae doctrine, but that power so to appoint was purchased by the corporation as a part of the consideration named in the instrument, to be irrevocably exercised by it" Calhoon, J., in Allen v. Alliance Trust Co. (1904) together with all other powers given upon consideration or as security, were called powers coupled with an interest to differentiate them from simple agency powers. 14 They were held to be irrevocable by the grantor and, after some doubt, the English courts held that all powers of this sort were not affected by his death.
The first case in the United States raising the question of the termination of such a power by the death of the grantor was that of Bergen v. Bennett' 5 in which Chancellor Kent held that a power of sale in a mortgage was a "power coupled with an interest" and was not affected by the death of the mortgagor. It was Hunt v. Rousmanier's Administrators,"" however, which proved to be the foundation of later American cases.
In this case Rousmanier had given to Hunt a power of attorney to sell vessels owned by Rousmanier, the power to be exercised upon default in the repayment of a loan for which the power was given as security. Upon a demurrer to a bill in equity, Marshall held that a power of attorney is a power to act as the substitute of another. Such substitute necessarily acts subject to the will and in the name of that other. Therefore, the normal power of attorney ceases whenever the creator wills and, since both the name and the will of a person ceases upon death, the power terminates upon the death of the creator. Powers given for consideration or as security may not be revoked by the creator, but, since the acts must be performed in his name, they necessarily cease upon his death. Powers, held by one who also holds a title or interest in the res, do not terminate upon the death of the creator. To come within this exception, the interest must be in the res itself and not in the proceeds.
"' "We think that it was not a simple authority to sell and surrender the premises, but an authority coupled with an interest; for Forster was to apply the proceeds in liquidation of a debt due to himself and partners." Lord Tenterden, in Gaussen v. Morton (183o, K. B.) io Barn. & Cress. 731, 734. "What is meant by an authority coupled with an interest is this. . . .that where an agreement is being entered into on a sufficient consideration, whereby an authority is given for the purpose of securing some benefit to the donee of the authority; such an authority is irrevocable." Williams, J., in Clerk v. Laurie A power to sell, given as security, but without a specific conveyance of an interest, does not create an interest in the res. The case is remarkable for the almost unanimous acceptance of its reasoning by the American courts and for the avoidance of its effects by many of them. It has become a tradition and, because of the great names associated with it, will always be cited. But it has had far more good fortune than it deserves. The authorities relied on were far from conclusive; it has curious inconsistencies; and the result reached was unfortunate both because justice was not done in the particular situation and because it has caused great confusion.
The authorities cited were meagre. The statement of Coke and Littleton,1 7 that, where a deed of feoffment is given with a power of attorney to convey seisin, the power must be exercised during the lifetime of the grantor, represented the sixteenth-century idea of the identity of principal and agent with the necessary consequence that all powers of agency must be exercised in the name of the "principal." Combes's case had reference only to the normal agency and represented the same view-point. In Shipman v. Thompson,' Fortescue, J., ruled that the power to collect, held by a steward, terminated with the death of the master, it not being "a power coupled with an interest." Here again was a simple agency power. In Wynne v. Thomas," 0 it was held that in a common recovery, the death of the vouchee, before the return of the writ of summons, prevented the recovery. Willes, C. J., doubting the irrevocability of the power of attorney given by the vouchee, held, that, whether revocable or not, it did not permit the vouchee to be represented by attorney after her death. That a power of attorney is revoked at law was held also at Nisi Prius in a case not cited, i. e. Watson v. King, 20 where trover was allowed for the sale of a ship by a powerholder after the death of the owner. In neither of these cases was the question raised as to the continuance of the power "in equity," the means by which assignments were first made valid. In fact, authority was almost lacking and Wilde, C. J., was justified in saying later that "not much is to be found in the law books" upon it.21 As to Marshall's reasoning, there are several features which call for notice. First, that his conception of agency was medieval in that he considered the'agent to be in essence an extended will of the principal. And although he spoke of irrevocable powers of attorney, he did not see that an alter ego, not responding to the will of the one represented, was as inconceivable 'as an agent acting after death of the principal. The central point in his argument was that the holder of the power could not act in the name of a person deceased, which is correct only if the identification theory is adopted.
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Moreover Marshall apparently did not have a clear conception of the great difference between the power of attorney and the testamentary power, as to their operation. 2 3 He seemed to think that the survival of a testamentary power after the death of the donor was an exception to the rule that a power without an interest terminates at the donor's death. Of course it was not an exception, since, in powers drawing their effects from the Statute of Wills or the Statute of Uses, there never was such a rule.
Apparently because of this error, Marshall evolves the rule as to powers of attorney that "a power not coupled with an interest terminates with the death of the creator of the power." The familiar rule in regard to testamentary powers had reference to the death of the power-holder. 24 In England the phrase as applied to powers of attorney included such a proprietary power as existed in Hunt v. Rousmanier which Marshall stated not to be a power coupled with an interest. And in England the only square determination upon this, at the time of Marshall's decision, was that even powers-coupled with an interest terminated upon the death of the power-giver. 2 5 There was,'therefore, not a scintilla of authority for the creation of a distinction between irrevocable powers with an interest and those without an interest.
Finally, in defining what an interest was, Marshall was unfortunate in ,= A number of American cases give this as a reason why an assignment of a chose in action is not terminated by death while a power to collect without an assignment is said to be terminated. Citizens State Bk. v. Tessman (1913) 121 Minn. 34, 14o N. W. 178. Of course this is not correct since, long before the real party in interest could sue in his own name, assignments were unaffected by the death of the assignor.
"In Hunt v. Rousnanier (1823, U. S.) 8 Wheat. 174, 2o6, Marshall says that testamentary powers were held not terminated at the death of the donor because so intended and because the courts treated them as devises. In fact they continued because they operated as the designation of a use. A similar power granted inter vivos is not affected by the death of the donor. If his argument has any weight, it may be said that as to proprietary powers of attorney, if not made in contemplation of death, they, like contracts, are intended to be executed, death notwithstanding. A court should be as desirous of carrying out one's contracts as one's devises. Story did not make this error in differentiation (2 Mason, 244, 25o), but the same confusion of thought is evident where cases dealing with the two kinds of powers are cited indiscriminately (31-Cyc. 1043, note 41) and where the court in dealing with testamentary powers cite Hunt v. Rousmanier, supra, as in Dixon v. Dixon (1911) his expressions, as a majority of courts since have appeared to be in doubt as to his meaning. 26 He states at page 204:
"The interest or title in the thing being vested in the person who gives the power, remains in him, unless it be conveyed with the power, and can pass out of him only by a regular act in his own name..... .If the interest, or estate, passes with the power, and vests in the person by whom the power is to be exercised, such person acts in his own name."
This seems to indicate that the poiver-holder must have a legal title, and it has been so understood by some courts and text writers. But, if one has a legal title, giving him in addition a power of sale does not assist him at law, since he has already attached to his title a complete power of disposition. 28 If Marshall meant that the effect of this specifically-granted power was to allow a court of equity to bar the equity of redemption, it might well be asked why a court of equity might not equally well direct a sale for the benefit of the one holding the equitable interest. If Marshall meant to include in his word "interest," equitable interests, as has been generally thought, 2 9 the question arises whether or not one who has an irrevocable power does not also have an interest.
" Thus in the following cases where the court was dealing with an agency power, it cited Marshall for proof that the phrase "power coupled with an interest" meant a contractual power similiar to that which Marshall said was not a power coupled with an interest: Taylor v. Burns (19o6) In cases where the court has been dealing with a contractual power, clearly not within Marshall's definition of a power with an interest, it has been held that the -power was irrevocable on the theory that it was a power coupled with an interest:
Chapnmn v. Bates (19oo) Before considering this, however, Marshall's distinction between an interest in the property and an interest in its proceeds, merits attention, if for no other reason than that many subsequent cases have seemingly turned upon the question: "Does the power-holder have an interest in the property itself, or is his interest limited merely to the proceeds ?" The distinction is valuable as determining whether one is being paid for acting as agent. 30 Moreover an interest in property may be very different from an interest in the proceeds, in certain cases. For instance, where one agrees to hold the proceeds of realty, when sold, on trust, the interest in the proceeds can be distinguished from an interest in the land and such trust ,does not come within the Statute of Frauds.
3 1 But, where there is not only an interest in the proceeds, but also an irrevocable power of sale so that proceeds shall be assured, to say that there is not an interest in the thing itself is to make a distinction of no practical value. In fact Hunt v. Rousmanier represents a bit of formalism by a court which did not wish to press the logic of its reasoning to the fullest extent.
3 2 The older theory of a power of attorney had been outgrown; the newer one was too revolutionary to be accepted in its entirety. The following reasons may be suggested for allowing proprietdry powers to exist after the death of the creator, at least so that the holders should be able to derive a beneficial interest in the property over which the power is held.
i. The intent of the parties is that they shall continue to exist, and only in cases where there is some ground of public policy would the intent of the parties be defeated. Aside from a few cases dealing with powers of sale in a mortgage, 3 3 there is nothing to indicate a hostility to these powers by the courts.
2. There is no element involving personal relationship and only the formal reasoning that the power can not be executed in the name of the grantor is advanced. This same reason applies in the case of contracts, for it takes legal interpretation to enforce against the administrator of X a contract made by X. The reason for the termination of the original agency power is dear; when the reason is absent, as here, the rule should change. The question arises only in the case of the insolvency of the power-giver, and, as the courts hold that the power does not termi- nate by his bankruptcy, there is no substantial reason why the power should terminate upon his death. 3. But admitting that the power will terminate as a matter of law, the question still remains as to whether it should not be kept alive "in equity," not for the purpose of correcting a mistake of law, but because equity should recognize that the holder of the power has a real interest in the property and not a mere personal right.
"o Thus in
The distinction between personal rights and property interests lies chiefly in the transferability of the latter. Personal rights are nontransferable, do not pass to an assignee in bankruptcy, and terminate at death. On the other hand, the possessor of a property interest may create in another an interest similar to that which he holds, it passes upon his bankruptcy, and, save in the case of estates for life, it passes to another upon his death. Where none of these incidents exist, we may be sure that there is not a property interest. Thus the licensee 4 or the holder of a common-law lien 35 was said to have merely a personal right. In some of the cases we are on the border-land. Thus the right to enter for condition broken and the possibility of reverter could descend but could not be transferred. 3 6 The right of an heir expectant can be transferred "in equity" but does not pass upon bankruptcy.
3 7 A contingent remainder is not an estate but the holder has an interest which he may transfer and which may pass upon his bankruptcy."' The law has been very slow in the creation of property interests, but there has been the same evolution, which Maine noticed in the change from status to contract, in the change from personal rights to property interests. Thus grants and leases of lands under the feudal system created originally purely personal relationships. 3 9 All choses in action were personal relationships and many of them are still non-transferable. 40 Equitable rights, beginning as inhibitions placed upon personal action, continued to be thought of as rights in personam and it is "' Thomas v. Sorrell (1673, C. P.) Vaughan, 330. It has been suggested that there is an analogy between a license and a proprietary power as both are said to terminate with death, even when paid for. But the analogy is far from perfect since a license is revocable at will while contractual powers admittedly are not.
""A lien is a personal right, and cannot be transferred to another. 'Higden v. William-son (1731, Ch.) 3 P. Wins. 132; Clowe v. Seavey (1913) 2o8 N. Y. 496, lO2 N. E. 521; Martin v. Maxwell (i9io) only recently that the courts have acted on the hypothesis that the cestui has an interest in the property itself. So a lien holder, at first having a mere personal right of detention, has almost everywhere today, either by statute or decision, an interest in the property commensurate with the debt for which he holds the lien.
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Perhaps the closest analogy to the proprietary power of attorney is the general power operating under the statute of uses or the statute of wills. Originally conceived as merely a power of direction of the donor's will, it was thought to be only a personal capacity, capable of being exercised by any one capable of doing the required act. 42 The owner in fee of property, subject to the power, exhausted the whole interest so that it was impossible for anyone else to have an interest. But this logic, sufficiefit to overcome the difficulties of conveyancing, has not been convincing in an age of commercialism which can not be altogether convinced that the conjurer who produces rabbits from a hat did not have in advance something more than a capacity for making rabbits. Thus while the courts have been repeating that this power is merely a capacity, we find them gradually recognizing in the powerholder an interest in the property. Thus the donee is recognized as the dominus and a trustee appointed by him may take possession from the trustee appointed by the donor. 43 So where the holder of a power appoints by will to one deceased, the resulting trust goes to the heirs of the appointer.
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In the bankruptcy cases the courts have held, not only, that if the donee exercised the power after bankruptcy, the assignee might take the proceeds of the power, 4 5 but also that the property may be taken from a volunteer in whose favor the power had been exercised.
46
To compel the power-holder to exercise the power in favor of his creditors or to allow the courts to do this, as is done by modem statutes, 47 is but a step further, and his complete interest is clear. similar situation arises upon insurance policies where the insured has a complete power of disposition as to the beneficiary, and, here, the courts recognize his property interest in it, which passes upon bankruptcy. 4 9 In the same way the courts can hardly fail to recognize that the holder of a proprietary power of attorney, irrevocable and not terminating by the bankruptcy of its creator, has an interest in the property. It is certainly not true that the title-holder, who from day to day holds his title subject to the will of the power-holder, has all the interest. It is not different in principle from the case where one, having made a contract for the sale of real property, holds the legal title subject to the will of the other contracting party. In both cases the contract should be enforced in equity, irrespective of death, in the one case by giving specific performance, in the other, by allowing the property to be sold under the power in the name of the administrator. It is similar to the cases giving specific performance on a promise to mortgage or assign a debt where the money has been advancd and bankruptcy intervenes. This power terminates with the death of the power-holder necessarily since the exercise of his personal will, where there is no trust, is a condition, and in this way it is different from proprietary powers of attorney, which have nothing personal.
""Under such conditions to hold that there was nothing of property to vest in the trustee would be to make an insurance policy a shelter for valuable assets. .. McKenna, J., in Cohen v. Samuels (1917) 245 U. S. 50, 53, 38 Sup. Ct. 36, 37.
'An agreement to sell a debt is a good assignment "in equity". Heath v. Hall (1812, C. P.) 4 Taunt. 326. An agreement to give a chattel mortgage is given effect after bankruptcy. Triebert v. Burgess (1857) 1I Md. 452. The mortgage of future-acquired goods operates as a contract giving the mortgagee power to acquire title. If, before the goods come into existence the mortgagor becomes bankrupt, as the mortgagee has not yet acquired an interest in the goods and as the contract is terminated by bankruptcy, the mortgagee is not, of course, protected. Collyer v. Isaacs (i881, C. A.) L. R. ig Ch. Div. 342. In the case of the proprietary power there is an implied agreement that the power shall remain. Thus, where the court was dealing with authority to fill in a negotiable note: "It is not by an authority, but by a contract between the acceptor and the intended drawer, that the drawer had a right to fill up the instrument. You may call such a right an authority, but it is a right founded on a contract, and being a contract it does not come to an end by the death of the acceptor." Fry, L. J., in Carter v. White (883, C. A.) L. P. 25 Ch. Div. 666. "We all know that the power of attorney, forming part of a security upon the assignment of a chose in action, is not revocable by the grantor..... .For it then sounds
It is within the rule laid down by White, J., in Walker v. Brown,". "Every express executory agreement, whereby the contracting party sufficiently indicates an intent to make some particular property,.
. or fund therein. . ... identified, a security for debt,.. .or whereby the party promises .... to transfer the property as security, creates an equitable lien .
To this we may add the words of Haughton, J., in King v. Hanger, 52 in holding that the goods of a man deceased were entitled to his personal exemption from taxation; "the act of God shall not turn any man to a prejudice."
That the courts have seen the equity of the situation and have attempted to avoid the consequences of Marshall's opinion is seen by an analysis of the cases. Some have definitely cast away the distinction made between irrevocable powers and powers coupled with an interest. Where the distinction has been maintained, it has been chiefly in the case of real property. Most of the cases citing Hunt v. Rousmanier are given below. There has been no attempt to cover all cases save those dealing with the termination of the power by death, since the rules in other cases are well-established.
First, the distinction between agency powers and proprietary powers. 5 3 The theory is simple but there are many cases close to the line. In a few cases, the courts have made obvious errors, having permitted the fact that the agent expended money in reliance upon the continuance of his power, to blind them to the fact that there was a fiduciary relationship with a primary obligation to subserve the interests of the principal. 5 4 But of course it is possible that even an agency agreement shall be intended by the parties to give to the agent an indefeasible interest in the property itself, making him a co-owner, so that thereafter Wheat. 518, 700. In Hawley v. Smith (1873) 45 Ind. 183, the court held that the contract remained but the power terminated, causing the estate of the deceased power-giver to respond in damages for the breach of the contract, a result, it is submitted, which cannot be justified. he is working for his own interest and for that of the principal. An agreement to allow a percentage for collection may be such an agreement, if the evidence is sufficiently clear that the agent is to become a co-owner at once. Upon substantially similar facts the same courts have reached different results, as is inevitable where it is a question of fact.
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If the agency relationship is found, of course, it is terminable at will, although there was an agreement that it should not be terminated, 5 6 or although the agent advanced money, 5 7 or although it was expressed to be not revocable.1 8 Although the agent had possession of the goods and a lien, the power to act as agent is terminated in the same way, 59 although of course the lien is not affected. 6 0 Except for those held by virtue of the lien, 61 all powers of the agent are terminated at the principal's death and the only right of the agent to recover should be in quasi-contract 9 2 Where there is a proprietary power, i. e. where the power was given as security, or on a contract not of agency, for the benefit of the power- 359 . Here the court held the agent had a power to continue to borrow shares, on a "short" transaction entered into for the principal. "Fisher v. Southern, L., & T. Co. (1905) 138 N. C. 90, 50 S. E. 592. But see Mills'v. Smith (19o6) 193 Mass. I1, 78 N. E. 765, holding that, where the agreement provided the agency should continue after death, the estate of the deceased principal was bound to re-employ.
holder or of a third person, it is not revocable by the will of the powergiver" ; nor is it affected by his bankruptcy, 64 or insanity.
65
At this point unanimity ceases. The courts are not at all clear, save in England, as to what constitutes a power coupled with an interest. As previously indicated, in many cases the American courts have used "power coupled with an interest" as meaning a contractual power.2 6 When a square determination as to the termination of the power by death has been presented, there are a variety of holdings. Thus where a legal title to real estate is given to a power-holder, it is everywhere held that the title survives.
6 7 Where there is a legal lien upon real property, it would seem that the existence of the lien should be held to create an interest and make the power non-terminable. 6 s But some of the courts, finding that the power of sale can not be exercised in the name of the mortgagee, hold that the power terminates with the death of the mortgagor. 9 Where there is less than a lien, the courts have generally held that the power does not survive, upon the ground that the power can not be exercised in the name of a dead man.
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Where a power of sale has been given in regard to chattels, it has been held that a transfer of possession causes the power not to terminate.
7 1 Other cases have held that, even where possession has not been given, the power does not terminate.
72
In dealing with choses in action, it is everywhere held that, where an assignment has been made, a power of attorney, given at the same time, is not terminated by the death of the assignor. 7 3 Where the obligation
